
 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
------------------------------------------------------------------------ x 
 
NEW YORK UNIVERSITY,     : Index No.________________ 
 
     Plaintiff,   : 
 
    - against -       : 
 
CITY OF NEW YORK,     : 
 
     Defendant.   : COMPLAINT FOR 
          DECLARATORY AND 
------------------------------------------------------------------------x INJUNCTIVE RELIEF 
 
 

Plaintiff, New York University (the “University” or “NYU”), by its attorneys Kramer 

Levin Naftalis & Frankel LLP, for its complaint against defendant, the City of New York (the 

“City”), respectfully alleges as follows: 

A. Introduction 

1. The University brings this action to annul one provision of the recently enacted 

amendments to the New York City Zoning Resolution that rezoned Manhattan’s SoHo and 

NoHo neighborhoods.  The provision at issue, Zoning Resolution § 143-11(a), bans all college 

and university education uses from newly created mixed-use residential and manufacturing 

districts in the rezoned area.  This outright across-the-board ban violates New York State’s 

public policy as repeatedly articulated by the New York Court of Appeals, most notably in 

Cornell University v. Bagnardi, 68 N.Y.2d 583 (1986).  Therefore, the provision exceeds the 

City’s zoning powers, which derive exclusively from a delegation of authority by the State that 

enables the City to enact zoning legislation, and is ultra vires and violative of the State 

Constitution and the State’s Municipal Home Rule Law.   
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2. In Cornell, the Court of Appeals declared unequivocally that “the total exclusion” 

of educational or religious institutions (specifically including “[c]olleges and universities”) 

“from a residential district serves no end that is reasonably related to the morals, health, welfare 

and safety of the community,” and therefore “is beyond the scope of the localities’ zoning 

authority.”  Id. at 593-94.   

3. Since then, the Court of Appeals has reaffirmed this principle, sometimes referred 

to as the “Cornell doctrine,” on two separate occasions.  See Trustees of Union College v. 

Schenectady City Council, 91 N.Y.2d 161, 163-64 (1997) (a city law “excluding educational 

institutions from a residential historic district … was unauthorized and therefore 

unconstitutional”) (emphasis in original); Pine Knolls Alliance Church v. Zoning Bd. of Appeals 

of Town of Moreau, 5 N.Y.3d 407, 412 (2005) (“We have invalidated ordinances that impose 

blanket bans on religious or educational uses in particular communities”).   

4. The City’s objectionable new zoning provision is, thus, unlawful; its enactment 

by the City was ultra vires; and it should be declared and adjudicated by the courts to be null and 

void.  The University does not object to any other provision or component of the City’s recent 

rezoning of SoHo and NoHo other than this one particular provision.  As approved by the City 

Planning Commission, the SoHo-NoHo rezoning contained no exclusion of college and 

university uses from the rezoned area.  It was only at the last step of the City’s multi-stage 

legislative process, after the City Planning Commission had approved the rezoning and 

forwarded it to the City Council for review in compliance with the City Charter, that the City 

Council – without any explanation by the Council in the record of its proceedings – added the 

objectionable provision to the zoning amendments.  Upon information and belief, the Council 

took this unlawful step in response to – and to placate – activists who objected to the rezoning 
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generally for multiple reasons, including but by no means limited to the University’s presence in 

the neighborhood and its potential expansion.      

5. Because this unlawful restriction will interfere improperly with future use of 

properties in the rezoned area by the University – both properties that it now owns or leases and 

ones that it may wish to acquire or occupy in the future – the University is commencing this 

action to vindicate its rights and to protect itself, other educational institutions and also religious 

institutions from future efforts by local authorities to erode or subvert the well-established 

principles of the Cornell doctrine. 

B. Jurisdiction and Venue 

6. This Court has jurisdiction of this action because it is the State’s trial-level court 

of general jurisdiction and will have personal jurisdiction of the only defendant, and because 

CPLR 3001 empowers this Court to render a declaratory judgment as to the rights and other 

relations of the parties to a justiciable controversy. 

7. Venue is proper in New York County pursuant to CPLR 503, 504 and 509, 

because the University and the City both maintain their principal offices in this County, the cause 

of action arose in this County, and the University has designated this County as the action’s 

venue. 

C. The Parties 

8. The University is a non-profit educational corporation organized and existing 

under the laws of New York. 

9. The City is a municipal corporation organized and existing under the laws of New 

York and a political subdivision of the State. 
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D. The University’s Interest in the Rezoning 

10. Founded in 1831, the University is one of the most prominent and respected 

universities in the world.  The University provides higher education opportunities to over 50,000 

enrolled undergraduate and graduate students each academic year.  Its academic offerings 

include certificate programs, accelerated programs, distance learning, study abroad, exchange 

programs, part-time study, full-time study and associate, bachelor’s, master’s, post-master’s and 

doctoral programs through 19 different schools and colleges, 147 centers and institutes, 400 

programs and over 230 areas of study.  These offerings draw a diverse array of students and 

faculty from across the city, the country and the globe.  In addition, the University has over 

14,000 non-student faculty and other employees in New York City.   

11. The University has facilities in several parts of Manhattan and Brooklyn, but the 

primary locus of its facilities are the blocks surrounding Washington Square Park in Manhattan’s 

Greenwich Village neighborhood. 

12. The NoHo portion of the recently rezoned area (hereinafter sometimes referred to 

as “Rezoned NoHo”) is bounded generally by Broadway to the west, Astor Place to the north, 

Cooper Square and the Bowery to the east, and Bleecker, Mulberry and Houston Streets to the 

south and southeast.  SoHo is situated to the south of Houston Street.  The rezoned portion of 

SoHo is bounded generally by Houston Street to the north, Lafayette and Baxter Streets to the 

east, Canal Street to the south, and Thompson Street and Avenue of the Americas to the west. 

13. Rezoned NoHo is immediately to the east of the University’s Washington Square 

facilities.  As such, it is an area well suited for potential University facilities.  A map that depicts 

the University’s current facilities in Manhattan and has a colored overlay that depicts the areas of 
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SoHo and NoHo that were rezoned by the City is Exhibit 1 to this complaint.  The map 

demonstrates the proximity of NoHo and SoHo to the University’s principal existing facilities. 

14. As depicted on Exhibit 1 hereto, the University does not own or occupy any 

facilities in the rezoned portion of SoHo, but it owns or leases space in seven buildings situated 

within Rezoned NoHo.   

15. In particular, the University owns the following properties in Rezoned NoHo: 

(a) 20 Cooper Square, a seven-story building with dance and art studios on 

the first floor, a conference room and academic offices on the second through fifth floors, 

and radio and television studios on the sixth and seventh floors;  

(b) 726 Broadway, a ten-story building with a bookstore on the first floor, a 

testing center and academic and administrative offices on the second floor, a student 

health center on the third and fourth floors, academic and administrative offices and a 

counseling center on the fifth through seventh floors, and academic offices, a conference 

room and instructional laboratories on the eighth through tenth floors;  

(c) 383 Lafayette Street, a four-story building with administrative offices on 

all four floors; and  

(d) 404 Lafayette Street, a/k/a 708 Broadway, a ten-story building with a 

fitness center on the first and second floors, academic offices on the third through seventh 

floors, academic offices and a conference room on the eighth floor, and conference rooms 

on the ninth and tenth floors.   

16. In addition, the University owns a condominium unit consisting of an entire floor 

at 14 East 4th Street, a/k/a 384 Lafayette Street, a 12-story plus penthouse mixed-use building in 

which the University has academic and administrative offices. 
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17. The University also leases space in two buildings in Rezoned NoHo:  8-10 Astor 

Place (a seven-story building in which the University has administrative offices on the fourth 

through seventh floors); and 411 Lafayette Street (a six-story building in which the University 

has academic offices on the third and fourth floors, academic offices and a conference room on 

the fifth floor and administrative offices on the sixth floor).   

18. Existing University facilities within Rezoned NoHo that are devoted to uses that 

were lawful under applicable prior zoning, or were allowed by a variance issued by the City’s 

Board of Standards and Appeals, are permitted to continue under the new zoning.  However, the 

newly enacted zoning prohibits the University from converting any of its existing space in 

Rezoned NoHo to a purely educational use, and prohibits the University from devoting to 

educational uses any additional space in Rezoned NoHo – or any space in the rezoned portion of 

SoHo – that the University acquires or leases in the future.    

19. By prohibiting educational uses in the rezoned neighborhoods, the newly enacted 

zoning provision here at issue, Zoning Resolution § 143-11(a), interferes materially with the 

University’s ability to develop and use existing facilities, as well as real estate holdings acquired 

or leased in the future, for educational purposes in furtherance of its mission, notwithstanding the 

fact that these facilities would be located in close proximity to the University’s principal 

facilities around Washington Square Park, and therefore would be geographically appropriate for 

the University, its students and its faculty members. 

E. The Rezoning’s Pre-Enactment Public Review 

20. Originally a neighborhood devoted primarily to light manufacturing uses, SoHo 

began to attract working artists – and to slowly but surely change its character to a primarily 

residential and retail neighborhood – in the 1960s.  Eventually the same changes began to 
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transform NoHo.  Despite these changes, the two neighborhoods continued to be zoned largely 

for light manufacturing uses.  In the 1970s, the City amended the applicable zoning to allow joint 

live-work occupancies by certified artists (which were regarded as a manufacturing use) and to 

further restrict retail uses (including by precluding most retail uses on ground floors in much of 

the area).  Over the ensuing years, there were periodic calls by observers and residents for a 

comprehensive revision of the neighborhoods’ zoning to reflect their actual character and to 

encourage rational and appropriate future use and development. 

21. By letter dated September 1, 2015, Manhattan Borough President Gail A. Brewer 

and Council Member Margaret S. Chin jointly asked the City’s Department of City Planning 

(“DCP”) to create a new planning framework for SoHo and NoHo to “strengthen [their] varied, 

small-scale retail character, promote a diversity of uses and a diverse employment base, and 

encourage the development and preservation of affordable housing.”  

https://sohobroadway.org/wp-content/uploads/2018/08/MBP-Chin-to-Carl-

Weisbrod_2015.9.pdf.  In response, DCP’s staff was directed to begin a study of the area’s 

existing conditions and zoning in cooperation with the Borough President’s and Council 

Member’s staffs.   

22. Thereafter, in January 2019, the Borough President and the Council Member 

initiated a public engagement process guided by an 18-member Advisory Group, of which the 

University was a member.  This process featured numerous public workshops, Advisory Group 

meetings, focus group meetings and smaller meetings.  It led to a comprehensive report that 

examined the neighborhood’s existing character and future development but made no mention of 

curtailing college and university uses.  The report, entitled Envision SoHo-NoHo, emphasized the 

importance of increasing available housing, making clear that the report’s “important goals” 
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included the maintenance of existing residential and artists’ joint live-work uses while creating 

“a clearer path for new residents at a broad range of income levels to legally move into the 

neighborhood ….”   Envision SoHo/NoHo: A Summary of Findings & Recommendations, 55 

(Nov. 2019), https://s3-us-west-1.amazonaws.com/ehq-production-us-

california/7f5eff7c12a45e80fc3e56141c34fa3edc9bd99f/documents/attachments/000/006/859/ori

ginal/Envision_SoHo_NoHo_Recommendations_Report_2019-11-19.pdf?1574200883.  The 

report urged the City to “[e]xplore opportunities for increased density, where appropriate, to 

expand opportunities for the creation of housing, including affordable housing.”  Id. at 68.  

23. On October 7, 2020, Mayor de Blasio announced that a “SoHo/NoHo 

Neighborhood Plan” would be submitted to the City’s multi-step legislative public hearing and 

review process.  The plan proposed a “Special SoHo-NoHo Mixed Use District” in which zoning 

rules applicable to both manufacturing and residential districts would jointly apply.  This special 

district was modelled after other mixed-use districts, which are governed by provisions generally 

applicable to all such districts, as set forth in Zoning Resolution § 123-00, et seq., except as 

modified by the provisions specifically applicable to a particular district.  

24. On October 26, 2020, DCP held a virtual informational meeting about the plan, 

which was attended by more than 500 people.  In February and March of 2021, DCP hosted three 

other informational sessions that focused on, respectively, housing, mixed-use and public 

development, and arts and culture. 

25. In response to the Mayor’s October 7, 2020 announcement, DCP proceeded to 

take the steps required to initiate the public review process necessary to enact new zoning 

legislation, including the preparation of an Environmental Assessment Statement and a Draft 

Scope of Work for an environmental impact statement.  DCP also convened a public meeting to 
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discuss the Draft Scope of Work.  After receiving comments from the public, the local 

community board (Manhattan Community Board No. 2), the local Council Member and the 

Borough President, DCP prepared a Draft Environmental Impact Statement (“DEIS”) for the 

proposed SoHo-NoHo rezoning. 

26. On May 17, 2021, after the DEIS had been prepared, the City Planning 

Commission certified that DCP’s application to rezone SoHo and NoHo was complete.  This 

certification initiated the Uniform Land Use Review Procedure (or “ULURP”) required by City 

Charter §§ 197-c and 197-d.  As required by ULURP, the Commission referred the rezoning 

application to Manhattan Community Board No. 2 for review and comment.   

27. After holding three public hearings and a number of meetings, the community 

board issued a resolution dated July 7, 2021, in which it urged the Planning Commission to reject 

the proposed rezoning for multiple reasons.  None of these reasons related to college or 

university uses, except for an objection to the potential introduction of student residence halls in 

the rezoned area.  Resolution, Community Board No. 2, Manhattan, Full Board Meeting Minutes, 

3, 44-51 (July 26, 2021), https://cbmanhattan.cityofnewyork.us/cb2/wp-

content/uploads/sites/9/2021/09/07-July-2021.pdf.  

28. In further compliance with ULURP, the rezoning then was referred to the 

Borough President, who did not issue a recommendation. 

29. As the next required step of the ULURP process, the City Planning Commission 

held a public hearing on the proposed rezoning on September 2, 2021, and accepted and 

considered additional public comments on the DEIS that were submitted through September 13, 

2021.  Thereafter, based on the public comments, DCP prepared the Final Environmental Impact 

Statement (“FEIS”) for the rezoning.  FEIS, SoHo-NoHo Neighborhood Plan, N.Y.C. Dep’t of 
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City Planning (Oct. 8, 2021), https://www1.nyc.gov/site/planning/applicants/env-review/soho-

noho.page.  

30. On October 20, 2021, in further compliance with ULURP, the Planning 

Commission voted to approve the rezoning (with some modifications) and the FEIS.  It adopted 

reports and recommendations on the rezoning, issued its environmental findings, and referred the 

approved rezoning to the City Council for further review.   

31. As approved by the City Planning Commission, the “Special SoHo-NoHo Mixed 

Use District” is governed by a mixed-use zoning framework.  The Special District is divided into 

a number of smaller zoning districts, each of which has both a residential and a manufacturing 

designation.  In each district, the rules governing the applicable residential and manufacturing 

designations jointly apply, so that a property may be developed with residential and non-

residential uses (including commercial, community facility and light industrial uses) side-by-side 

or within the same building, subject to specific restrictions set forth in the legislation. 

32. In its principal report and recommendation on the rezoning, the City Planning 

Commission explained that the goals of the rezoning “include prioritizing the expansion of 

housing, including permanently affordable homes.” City Planning Comm’n Report No. C 

210422 ZMM, at 21 (Oct. 20, 2021), https://www1.nyc.gov/assets/planning/download/pdf/about/ 

cpc/210422.pdf. 

33. In the same report, the Planning Commission further explained that the rezoning 

“would allow residential uses as-of-right throughout the newly proposed zoning districts” and, in 

conjunction with the Zoning Resolution’s existing provisions regarding Mandatory Inclusionary 

Housing (or “MIH”), “would encourage the construction of new permanently affordable housing 

in two of the city’s most desirable and opportunity-rich neighborhoods.”  Id. at 22.  The report 
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also made clear that “[o]ne of the primary goals” of the rezoning was to “allow for a broad range 

of diverse uses, many of which are present in SoHo and NoHo today – including residential use – 

and are non-conforming under existing zoning,” including “community facility uses in Use 

Groups 3 and 4, such as schools [and] libraries.”  Id. at 24.    

34. Under the rules applicable to residential districts within the new Special District, 

community facility uses that are classified by Zoning Resolution §§ 22-13 and 22-14 as falling 

within Use Group 3 or Use Group 4 are allowed, except to the extent specifically superseded by 

other provisions.  Pursuant to § 22-13, Use Group 3A, which is a subset of Use Group 3, includes 

“[c]olleges or universities, including professional schools but excluding business colleges or 

trade schools,” and “[c]ollege or school student dormitories and fraternity or sorority student 

houses.”  Nothing in the provisions governing the Special District as approved by the Planning 

Commission superseded these provisions of general applicability in residential districts.  

Therefore, under the rules applicable to the Special SoHo-NoHo Mixed Use District as adopted 

by the City Planning Commission, all college and university uses, including student residence 

halls, would have been permitted in SoHo and NoHo.   

F. The Council’s Improper Ban on College and University Uses and Residence Halls 

35. During community board review of the proposed rezoning, in a May 28, 2021 

email bulletin, an especially vocal community activist denounced the rezoning for purportedly 

including “one huge new terrible element,” in that “NYU has been trying to get into NoHo and 

SoHo for years,” and the rezoning “would swing the doors wide open to the university” and 

thereby supposedly would allow developers to avoid the rezoning’s stated objectives.  

SoHo/NoHo Update: Certified Plan Contains Demographic Deception and NYU Welcome Mat; 

Community Groups Demand Electeds Reject, Defend Village Preservation, May 28, 2021, 
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https://www.villagepreservation.org/campaign-update/soho-noho-update-certified-plan-contains-

demographic-deception-and-nyu-welcome-mat-community-groups-demand-electeds-reject/. 

36. Various members of the public who were opposed to the rezoning for multiple 

reasons echoed the foregoing objection in their oral or written comments to the City Planning 

Commission.  The Planning Commission did not find these objections to be persuasive.  As 

described above, it approved the rezoning without including any prohibition against college and 

university uses or student residence halls 

37. The rezoning’s opponents reiterated these objections – as well as numerous 

objections to other aspects of the rezoning – in written submissions to the Council and in oral 

testimony at the public hearing held by the Council’s Subcommittee on Zoning and Franchises. 

38. In its review of the rezoning, the City Council proposed a number of 

modifications to the rezoning, including a ban on college and university uses and student 

residence halls.  The Council proposed this ban without any explanation in the record of the 

Council’s proceedings, except for a one-sentence assertion by the Chair of the Council’s 

Committee on Land Use, made without further elaboration, that all of the modifications, taken 

together without any differentiation, “would strengthen the proposed plan ….” Transcript of 

Hearing at 5, Committee on Land Use (Dec. 9, 2021), https://legistar.council.nyc.gov/ 

View.ashx?M=F&ID=10379640&GUID=07E2F5BC-FC9B-4CF7-9EF3-7BACD0AF477B.    

39. As required by ULURP, the Council’s proposed modifications were referred back 

to the Planning Commission for confirmation that the modifications were within the scope of the 

Planning Commission’s original proposal and would not require further environmental review.  

By letter dated December 15, 2021, the Planning Commission’s Chair advised the Council that 

the Commission had determined that the proposed modifications would not require additional 
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review.  This determination by the Planning Commission did not constitute an endorsement of, 

or other comment on the merits or advisability of, the Council’s proposed modifications.   

40. On the same day, December 15, 2021, after receiving this confirmation of the 

Planning Commission’s determination, the Council voted to approve the rezoning as modified by 

the Council.  The Mayor thereafter declined to exercise his power under the City Charter to veto 

the legislation. 

41. The exclusion of college and university uses from the community facility uses 

that otherwise would have been permissible in residential districts in SoHo and NoHo appears in 

Zoning Resolution § 143-11(a).  As enacted by the City Council, this provision states in pertinent 

part as follows: 

Within the Special SoHo-NoHo Mixed Use District, the following use 
modifications shall apply: 
 
 (a) the following uses listed in Use Group 3A shall not be 
permitted: 
 

colleges or universities, including professional schools but 
excluding business colleges or trade schools 
 
college or school student dormitories and fraternity or sorority 
student houses …. 

 
Zoning Resolution § 143-11(a) (emphasis in original but underlining added.)  This ban took 

effect immediately upon the City Council’s approval of the rezoning, as modified, on December 

15, 2021. 

G. Cause of Action:  § 143-11(a) Is Ultra Vires, Unconstitutional and Null and Void 

42. In the Cornell case, in holding that educational and religious institutions cannot 

be excluded from residential neighborhoods, the Court of Appeals emphasized the favored and 

presumptively beneficial nature of those institutions.  After pointing out that courts had been 
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“thrust into the role of protecting educational institutions from community hostility” (68 N.Y.2d 

at 593), the Court recapitulated the judiciary’s formulation of the State’s public policy in the 

following passage: 

 Zoning ordinances that imposed limitations on the construction of 
public schools were held to conflict with the general law of the State.  The 
construction of parochial schools would not bear interference because of 
both their educational nature and the First Amendment protections 
afforded those schools.  And, an ordinance which permitted public schools 
but excluded religious or private schools would not withstand challenge in 
New York. 
 
 On a broader level, the courts held that schools, public, parochial 
and private, by their very nature, singularly serve the public’s welfare and 
morals.  Colleges and universities were also recognized as serving the 
public’s welfare in the same important ways.  Because of the inherently 
beneficial nature of churches and schools to the public, we held that the 
total exclusion of such institutions from a residential district serves no end 
that is reasonably related to the morals, health, welfare and safety of the 
community.  Since a municipality’s power to regulate land use is derived 
solely from its right to use its police powers to promote these goals, such 
total exclusion is beyond the scope of the localities’ zoning authority. 
 

Cornell University v. Bagnardi, 68 N.Y.2d at 593-94 (citations omitted). 

43. Speaking for a unanimous Court of Appeals in the Union College case, Chief 

Judge Kaye subsequently wrote that a city’s total ban on educational uses in a residential historic 

district in that case was “unauthorized and therefore unconstitutional.”  91 N.Y.2d at 164 

(emphasis added). 

44. The New York State Constitution provides that, “[i]n addition to powers granted 

in the statute of local governments or any other law, … every local government shall have the 

power to adopt and amend local laws not inconsistent with the provisions of this constitution or 

any general law relating to its property, affairs or government” (Article IX, § 2(c)) (emphasis 

added).  It further provides that “every local government shall have power to adopt and amend 

local laws not inconsistent with the provisions of this constitution or any general law relating 
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to … [t]he government, protection, order, conduct, safety, health and wellbeing of persons or 

property therein” (id.) (emphasis added).  The State’s Municipal Home Rule Law contains the 

identical language (see § 10, subd. 1). 

45. The State Constitution and the Municipal Home Rule Law thus make clear that 

the City does not have unbridled power to enact zoning legislation.  Instead, the City’s ability to 

enact zoning legislation derives from, and is circumscribed by the terms of, a grant of authority 

by the State of New York.   

46. The relevant State enabling legislation is § 20, subds. 24 and 25, of the General 

City Law.  It provides as follows: 

Subject to the constitution and general laws of this state, every 
city is empowered: 

 
* * * 

 
24. To regulate and limit the height, bulk and location of 

buildings hereafter erected, to regulate and determine the area of yards, 
courts and other open spaces, and to regulate the density of population in 
any given area, and for said purposes to divide the city into districts.  Such 
regulations shall be uniform for each class of buildings throughout any 
district, but the regulations in one or more districts may differ from those 
in other districts.  Such regulations shall be designed to secure safety 
from fire, flood and other dangers and to promote the public health and 
welfare, including, so far as conditions may permit, provision for adequate 
light, air, convenience of access, and the accommodation of solar energy 
systems and equipment and access to sunlight necessary therefor, and shall 
be made with reasonable regard to the character of buildings erected in 
each district, the value of land and the uses to which it may be put, to the 
end that such regulations may promote the public health, safety and 
welfare and the most desirable use for which the land of each district may 
be adapted and may tend to conserve the value of buildings and enhance 
the value of land throughout the city. 

 
25. To regulate and restrict the location of trades and industries 

and the location of buildings, designed for specified uses, and for said 
purposes to divide the city into districts and to prescribe for each such 
district the trades and industries that shall be excluded or subjected to 
special regulation and the uses for which buildings may not be erected or 
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altered.  Such regulations shall be designed to promote the public health, 
safety and general welfare and shall be made with reasonable 
consideration, among other things, to the character of the district, its 
peculiar suitability for particular uses, the conservation of property values 
and the direction of building development, in accord with a well 
considered plan. 

 
N.Y. Gen. City Law § 20 (emphasis added.)  The foregoing enabling provisions state explicitly – 

and repeatedly – that the purposes of local zoning laws must include the promotion of “the public 

health, safety and general welfare.”  Id.  

47. In its decision in the Cornell case, the Court of Appeals stated, without ambiguity 

or equivocation, that “schools, public, parochial and private, by their very nature, singularly 

serve the public’s welfare and morals,” and that “the total exclusion” of educational uses “from 

a residential district serves no end that is reasonably related to the morals, health, welfare and 

safety of the community” – a principle that applies equally to “[c]olleges and universities,” 

which are “recognized as serving the public’s welfare in the same important ways.”  68 N.Y.2d 

at 593-94 (citations omitted and emphasis added).  The Court proceeded to the following 

conclusion: 

Since a municipality’s power to regulate land use is derived solely from its 
right to use its police powers to promote these goals, such total exclusion 
is beyond the scope of the localities’ zoning authority. 
 

Id. at 594 (citations omitted and emphasis added).  The Court of Appeals has reaffirmed this 

Cornell doctrine on two subsequent occasions.  See Trustees of Union College, 91 N.Y.2d at 

163-64; Pine Knolls Alliance Church, 5 N.Y.3d at 412.      

48. Higher education is especially important to New York City.  It contributes 

substantially to the City’s stature as a leading cultural and intellectual center and generates 

enormous economic activity, jobs and revenue for the City.  New York City hosts several leading 

universities (including, among others, NYU itself, Columbia, Fordham, St. John’s, CUNY and 
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Yeshiva), satellite campuses of universities based outside the City (Cornell and Pace), numerous 

independent colleges and community colleges, and important independent specialty colleges and 

professional schools (including, for example, Cooper Union, the School of Visual Arts, Parsons 

School of Design, the New School, The Julliard School, Brooklyn Law School, New York Law 

School and the Icahn School of Medicine at Mount Sinai).  These institutions make New York 

City a center of academic and artistic creativity, attract first-class scholars, artists and scientists, 

generate leading scholarship and scientific research and innovation, and attract students and 

faculty from around the world.  Of equal importance, many of these institutions provide higher 

education to New Yorkers, including those who are the first generation of their families to attend 

college.  

49. Publicly available statistics demonstrate the public benefits of the presence of 

colleges and universities in New York City.  According to The National Center for Education 

Statistics database, there are 185 post-secondary educational institutions in New York City, and 

they employ a total of 30,044 full-time instructional staff members and 147,780 full-time and 

part-time non-instructional employees.  https://nces.ed.gov/ipeds/datacenter/InstitutionByName 

.aspx?goToReportId=3.  The New York State Department of Education’s website reports that 

there are 349,405 full-time college and university students in the City.  https://data.nysed.gov/ 

lists.php?type=county.  A 2011 study released by the Commission on Independent Colleges and 

Universities in New York reported that private not-for-profit institutions contribute $30.9 billion 

annually to the City’s economy.  https://cicu.org/news/37-new-york-city-institutions-generate-

42-billion-independent-colleges-and-universities-generate-543-billion-economic-impact-new. 

According to a 2021 report by the City Comptroller, CUNY graduates alone paid $4.2 billion in 

New York State income taxes in 2019.  https://comptroller.nyc.gov/reports/cunys-contribution-
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to-the-economy/.  The importance of these institutions to the City and its residents is 

incontrovertible. 

50. The Court of Appeals has explicitly recognized this vital importance to the City of 

institutions of higher education.  The Court cited its decision in the Cornell case in an entirely 

different context to support the conclusion that “[i]t is fundamental that education and the 

expansion of knowledge are pivotal government interests,” and that “[t]he indisputably public 

purpose of education is particularly vital for New York City and the State to maintain their 

respective statuses as global centers of higher education and academic research.”  Kaur v. N.Y.S. 

Urban Dev. Corp., 15 N.Y.3d 235, 259 (2010) (upholding a State entity’s exercise of eminent 

domain in furtherance of Columbia University’s effort to build a new campus in West Harlem).  

51. By enacting a total ban on higher educational uses in the rezoned areas of SoHo 

and NoHo, the City has exceeded its lawful authority under State enabling legislation and has 

violated the State Constitution and the State’s public policy as that public policy has repeatedly 

been recognized and articulated by the Court of Appeals. 

52. The enactment of Zoning Resolution § 143-11(a) has created a justiciable 

controversy between the University and the City as to the University’s rights with respect to the 

University’s use of real property within the rezoned areas. 

53. Zoning Resolution § 143-11(a) is ultra vires.  Because the provision’s outright 

ban on college and university uses is contrary to the State Constitution and the repeatedly 

announced public policy of the State, the provision is unlawful, and the University is entitled to a 

judicial declaration that the provision is null and void, of no force or effect, and unenforceable. 

54. The University has no adequate remedy at law for the City’s enactment and 

potential enforcement of Zoning Resolution § 143-11(a). 
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WHEREFORE, the University respectfully requests the entry by the courts of a judgment 

as follows: 

(a) declaring Zoning Resolution § 143-11(a) to be unlawful, ultra vires, null 

and void and of no force or effect;   

(b) permanently enjoining the City and its officers, employees, agents, 

agencies and departments from applying or enforcing Zoning Resolution § 143-11(a); 

and 

(c) awarding the University such other and further relief as is just and proper, 

including its costs and attorneys’ fees. 

Dated: April 13, 2022 
 New York, NY 
 
 
      KRAMER LEVIN NAFTALIS & FRANKEL LLP 
      Attorneys for Plaintiff 
 
 
 By s/ Jeffrey L. Braun  
 Jeffrey L. Braun (jbraun@kramerlevin.com) 
 Elise Wagner (ewagner@kramerlevin.com) 
 
      1177 Avenue of the Americas 
      New York, NY 10036 
      (212) 715-9100 
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